Respondent states that had the complainant remained and worked a
full shift overtime, he still would not have surpassed forty (40) hours
during that given week and, accordingly, he would not have been entitled
to overtime pay at the rate of one and one half (1-1/2) times regular
pay.  Respondent suggests that Johnny Jones, by his own testimony,
second guessed the company and felt that it would not be unsafe to cease
mining in that particular row of pillars and return to them on the next
regularly scheduled work day, and that this must have been his primary
motive in refusing overtime work.

Respondent argues that an ultimatum such as was given to the four
miners who were fired can invoke a strong response and a spirit of
rebellion, and that this is especially true when an individual, as did
the complainant, believed "rumors" that other miners who had previously
refused to work overtime under threat of discharge, were able to retain
their jobs.  Respondent argues further than in "all likelihood", the four
miners fired on the night of August 6, 1981, were acting in concert since
their actions are typified by the remarks made by Johnny Jones as he left
the mine and that the profanity which he used was an attempt to arouse
strong emotions within the other employees and to discourage them from
remaining on the job.

Respondent asserts that the complainant knew that requests for overtime
work must be honored, and that from his first day of employment he had
an employee's handbook which stated that a refusal to perform the assigned
work would result in an immediate discharge.  Respondent suggests that
while in attendance at meetings with Raymond Cochran, complainant must
have heard him state that employees would, on occasion, be required to
remain and complete a row of pillars,

Although respondent conceded that the complainant had no other problems
with mine management, and that the parties are in agreement as to the reason
that he was fired, respondent argues that his "work history also plays
a part in the analysis of his claim".  In support of this assertion,
respondent states that although only 26 years of age, complainant has been
employed by 6 different employers, the longest period of employment being
for 2-1/2 years.

Respondent asserts that its legitimate business interests in
requiring its employees to work overtime is made clear by the testimony
in this case, and that even the complainant's own witnesses acknowledge
the necessity of completing a row of pillars once they are begun.  Respondent
concludes that when all of the facts are analyzed one readily concludes
that the complainant was not so fatigued at the end ,of his regular shift
to work overtime; rather, he did not want to work overtime for staright
pay, did not want to be "bossed" by mine management^ and had heard of other
employees disregarding a similar direct order and being permitted to remain
in the respondent's employ.  However, having refused to work and being
terminated, respondent concludes that the complainant "fell upon this
scheme for reacquiring the job abandoned by him".

443or,  tor that matter,  complete the second shift,
